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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

W.A. DREW EDMONDSON, in his
capacity as ATTORNEY GENERAL OF
THE STATE OF OKLAHOMA and
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA,

Plaintiff,

Vs. 05-CV-329-TCK-SAJ

TYSON FOODS, INC,, et al.,
Defendants,

TYSON FOODS, INC., et al.
Third-party Plaintiffs,
VS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
g
CITY OF TAHLEQUAH, et al., )
)
)

Third-Party Defendants.

MOTION TO ADOPT AND INCORPORATE THE ARGUMENTS
AND AUTHORITY SET FORTH IN THE STATE OF
OKLAHOMA’S MOTION TO SEVER AND STAY AND/OR
STRIKE OR DISMISS THE CLAIMS ASSERTED IN THE THIRD-
PARTY COMPLAINTS AND IN THE BRIEF OF THE BERRY
GROUP OF THIRD-PARTY DEFENDANTS FOR DISMISSAL,
AND ALTERNATIVELY FOR SEVERANCE AND STAY, OF THE
THIRD-PARTY COMPLAINT OF DEFENDANTS/THIRD-PARTY
PLAINTIFES, TYSON FOODS, INC., TYSON CHICKEN, INC.,
COBB-VANTRESS, INC., PETERSON FARMS, INC., SIMMONS
FOODS, INC., GEORGE’S INC., AND WILLOW BROOK FOQODS,
INC.

COME NOW Third-Party Defendants Kevin R. and Barbara L. Kelley,

Individually and d/b/a Diamond Head Resort, by and through their attorneys of record
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Kenneth E. Wagner, Marcus N. Ratcliff, and Laura E. Samuelson of the law firm
Latham, Stall, Wagner, Steele & Lehman, P.C., and hereby adopt and incorporate the
arguments and authority set forth in the Motion to Sever and Stay and/or Strike or
Dismiss the Claims Asserted in the Third-Party Complaints (Doc. 247) filed by the State
of Oklahoma on April 3, 2006, and in the Brief in Support of Motion of the Berry Group
of Third-Party Defendants for Dismissal, and Alternatively for Severance and Stay, of the
Third-Party Complaint of Defendants/Third-Party Plaintiffs, Tyson Foods, Inc., Tyson
Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc., Simmons Foods, Inc., George’s
Inc., and Willow Brook Foods, Inc. (Doc. 589) filed by the Berry Group on May 14,
2006. It is well-settled that parties to a lawsuit may adopt and incorporate argument and
authority set forth in the Briefs/Motions of other parties in order to promote judicial

economy and prevent the filing of repetitious documents. See, e.g., RSM Production

Corp. v. Petroleos de Venezuela Societa Anonima (PDVSA), 338 F.Supp.2d 1208, 1210

(D. Colo., 2004); U.S. v. Lavallee, 269 F.Supp.2d 1297, 1299 fn.2 (D. Colo, 2003); U.S.

v. Sanchez, 75 F.3d 603, 605 (10" Cir. 1996).

WHEREFORE, premises considered, Third-Party Defendants Kevin R. and
Barbara L. Kelley, Individually and d/b/a Diamond Head Resort hereby adopt and
incorporate those arguments and authority set forth in the aforementioned Briefs and pray
this Court dismiss the Third-Party Complaint of Tyson or, in the alternative, sever the
Third-Party Complaint and stay the proceedings until resolution of the Plaintiffs’ action

against the Defendants.
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Respectfully submitted,

LATHAM, STALL, WAGNER,
STEELE & LEHMAN, P.C.

ss/ Laura E. Samuelson

Kenneth E. Wagner, OBA #16049
Marcus N. Ratcliff, OBA #19201
Laura E. Samuelson, OBA #20827
Spirit Tower, Suite 500

1800 S. Baltimore

Tulsa, OK 74119

(918) 382-7523 Telephone

(918) 382-7541 Facsimile

Attorneys for Third Party Defendants
Kevin and Barbara Kelley, d/b/a
Diamond Head Resort.
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| hereby certify that on the 16™ day of May, 2006, a true and correct copy of the

foregoing instrument was served via CM/ECF to the following:

Jo Nan Allen
jonanallen@yahoo.com
Frederick C. Baker
fbaker@motleyrice.com
Tim Baker
Thakerlaw.sbcglobal.net
Douglas Boyd
Dboyd31244@aol.com
Vicki Bronson
vbronson@cwlaw.com
Paula Buchwald
pbuchwald@ryanwhaley.c
om

Louis Bullock
Ibullock@mkblaw.net
Lloyd Cole, Jr.
coleslaw@alltel.net
Angela Cotner
AngelaCotnerEsq@yahoo.
com

John DesBarres
JohnD@wcalaw.com

WA Drew Edmondson
Drew edmondson@oag.st
ate.ok.us

Delmar Ehrich
dehrich@faegre.com

John Elrod
jelrod@cwlaw.com
William Federman
wfederman@aol.com
Bruce Freeman
bfreeman@cwlaw.com
Ronnie Freeman
jfreeman@grahamfreeman
-com

Richard Garren
rgarren@riggsabney.com
Dorothy Gentry
sgentry@riggsabney.com
Robert George
Robert.george@kutakrock.

com
Tony Graham

tgraham@grahamfreeman.
com

James Graves
jgraves@bassettlawfirm.co

m

Michael Graves
mgraves@hallestill.com
Thomas Grever
tgrever@Ilathropgage.com
Jennifer Griffin
jgriffin@lathropgage.com
John Hammons
thammons@oag.state.ok.u
S

Michael Hembree
Hembreelawl@aol.com
Theresa Hill
thillcourts@rhodesokla.co
m

Philip Hixon
Phixon@jpm-law.com
Mark Hopson
mhopson@sidley.com
Kelly Hunter Burch

Kelly burch@oag.state.ok
.us

Stephen Jantzen
sjantzen@ryanwhaley.com
Mackenzie Hamilton
Jessie
Maci.tbakerlaw@sbcgloba
Lnet

Bruce Jones
bjones@faegre.com

Jay Jorgensen
jjorgensen@sidley.com
Raymond Lay
rti@Kkiralaw.com

Krisann Lee
kklee@faegre.com

Nicole Longwell
Nlongwell@jpm-law.com
Linda Martin
Imartin@dsda.com
Archer McDaniel

Smcdaniel@jpm-law.com
Robert Medearis, Jr.
medearislawfirm@sbcglob
al.net

James Miller
rmiller@mkblaw.net
Robert Nance
rnance@riggsabney.com
John Neas
sneas@Iloganlowry.com
George Owens
gwo@owenslawfirmpc.co
m

David Page
dpage@mkblaw.net
Robert Redemann
rredemann@pmrlaw.net
Melvin Riggs
driggs@riggsabney.com
Randall Rose
rer@owenslawfirmpc.com
Patrick Ryan
pryan@ryanwhaley.com
Robert Sanders
rsanders@youngwilliams.c
om

David Senger
dsenger@pmrlaw.net
Jennifer Sherrill
jifs@federmanlaw.com
William Smith
bsmith@grahamfreeman.c
om

Colin Tucker
chtucker@rhodesokla.com
John Tucker
jtuckercourts@rhodesokla.
com

William Smith
bsmith@grahamfreeman.c
om

John Tucker
jtuckercourts@rhodesokla.
com

R. Pope Van Cleef, Jr.
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popevan@robertswilliams.

com

David Walls
wallsd@wwhwlaw.com
Elizabeth Ward
lward@motleyrice.com
Sharon Weaver
sweaver@riggsabney.com

Timothy Webster
twebster@sidley.com
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Gary Weeks

Adam Weintraub
adlaw@msn.com

Terry West

terry @thewestlawfirm.co
m

Dale Williams Jr.
kwilliamms@bhallestill.co
m

Edwin Williams
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Steve.williams@youngwill
iams.com

Douglas Wilson
Doug_Wilson@riggsabne
y.com

J. Ron Wright
ron@wstw-ok.com
Lawrence Zeringue
Izeringue@pmrlaw.net

and on this 16" day of May, 2006, a true and correct copy of the foregoing instrument
was placed in the U.S. Mail with proper postage affixed to the following:

Jim Bagby
RR2, Box 1711
Westville, OK 74965

Gordon and Susann Clinton
23605 S. Goodnight Ln
Welling, OK 74471

Eugene Dill
P.O. Box 46
Cookson, OK 74424

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464

James C. Geiger

Sidley Austin Brown &

Wood
1501 K. St. NW
Washington, DC 20005

Thomas C. Green

Sidley Austin Brown &

Wood, LLP
1501 K. St. NW
Washington, DC 20005

G. Craig Heffington
20144 W. Sixshooter Rd.
Cookson, OK 74427

John E. and Virginia W.
Adair Family Trust

Rt. 2, Box 1160
Stillwell, OK 74960

James and
Lamb

Route 1, Box 253
Gore, OK 74435

Dorothy

Dara D. Mann

Faegre & Benson

90 S. 7" St., Suite 2200
Minneapolis, MN
55402-3901

Doris Mares
P.O. Box 46
Cookson, OK 74424

Teresa Brown Mark

323 Center St., Suite
200

Little Rock, AR 72201

Charles L. Moulton

323 Center St., Suite
200

Little Rock, AR 72201

William Narwold

Motley Rice LLC (Hartford)
20 Church St., 17" Floor
Hartford, CT 06103

Richard and Donna Parker
34996 S. 502 Rd.
Park Hill, OK 74451

Monte W. Strout
209 W. Keetoowah
Tahlequah, OK 74464

C. Miles Tolbert

Secretary of the
Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Robin L. Wooford
Rt. 2, Box 370
Watts, OK 74964
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ss/Laura E. Samuelson




